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QUESTION THREE
(45 points)

As you are all aware, in January of 2007 the Bush
Administration issued two important directives regarding the
adoption by administrative agencies of “Guidance Documents.” In
Executive Order (“E.O.”) 13422, issued on January 18, President
Bush amended E.O. 12866 to require that agencies provide the
Office of Information and Regulatory Affairs (“OIRA”) within the
White House’s Office of Management and Budget (“OMB”) with
advance notification of any “significant guidance document”
before it is disseminated to the public, and consult with OIRA
regarding the need for the guidance, if OIRA so requires. One
week later, on January 25, OMB issued its “Final Bulletin for
Agency Good Guidance Practices,” also setting restrictions on the
issuance of guidance documents. For most “significant guidance
documents,” the OMB Bulletin merely requires that agencies
establish internal procedures for the issuance of such documents,
and provide the public with some means of accessing and providing
feedback on such documents. With respect to “economically
significant guidance documents,” however, the Bulletin requires
that before issuance, an agency must provide the public with
notice (in the Federal Register) of its intention to issue the
document, post a draft of the document on its website, invite
public comment on the document, and after comments are received,
post on its website a written response to those public comments.
The Bulletin concludes by noting that the above requirements are
enforceable only as a matter of internal management within the
executive branch, and do not create any rights of judicial review
(E.O. 12866 also specifies that it creates no judicially
enforceable rights).

In both of these directives, a “guidance document” is
defined as a rule, other than a rule with the force and effect of
law, which “sets forth a policy on a statutory, regulatory, or
technical issue or an interpretation of a statutory or regulatory
issue.” “Significant guidance document” and “economically
significant guidance document” are defined in essentially the

same way as E.O. 12866 defines “significant” and “economically
significant” regulatory actions.

(Question Three Continues on Next Page)
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QUESTION THREE: Continued

Do you think that the new procedures mandated by the two
January, 2007 directives are a good idea? Do you think the
exemption from judicial review for the notice and comment
procedures required by the OMB Bulletin for “economically
significant guidance documents” is wise, or do you think it would
be wiser for the next President to amend the Bulletin to permit
judicial review of such procedures?
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(End of Examination)
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