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Question Two
(Contains Subpart questions (A, B, C, and D)

Dale Defendant ("D") was prosecuted by the local United States
Attorney ("USA") for the federal offense of possessing a machine gun. The
applicable statute defines a machine gun as any firearm capable of more
than one shot per trigger pull. Police, pursuant to a valid warrant, found
a rifle that had been altered ("altered rifle" or "A-R") in the closet of
D’s tenderloin apartment. D admitted he owned the A-R, and the police
arrested D. The police then turned the machine gun case over to the FBI.

The FBI test fired the A-R and concluded that it could fire more than
one shot per trigger pull. D, who claimed a prior owner or owners had made
the alterations to the rifle, denied that the A-R could fire more than one
shot per trigger pull. D’s retained expert conducted a test firing of the
A-R (observed by two FBI agents) and concluded that the A-R could not fire
more than one shot per trigger pull. At trial, D’s expert testified that
he believed that the A-R may have fired more than one shot per trigger pull
during the FBI’'s test firing because the internal parts in the A-R’s firing
mechanism were dirty at the time of the FBI's test firing.

The USA claimed that the firing mechanism of the A-R was clean at the
time of the FBI's test firing. As proof of this claim, the USA
authenticated and offered a photograph clearly showing the A-R standing
against a wall at the end of a row of twelve rifles and shotguns. The USA
admitted that the other firearms in the picture belonged to D’s roommate at
the time of D’s arrest. The exterior of the A-R appeared to be spotlessly
clean in the photograph.

Over heated objection on all possible bases, the United States
District Court ("DC") admitted the photograph ("pic") in evidence. The jury
convicted D of the offense, and D appealed, claiming the DC ruling on the
pic was reversible error.

(A) Make the most compelling appellate argument (s) that support D’s
claim of error.

(B) Make the most compelling appellate argument (s) for the position of
the USA that the DC committed no error.

(C) How should the appellate court rule on the DC’s ruling admitting
the pic into evidence? Briefly state the reason for your answer.
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(D) Solely for the purpose of this Subpart question (D), additionally
assume that the USA had also previously entered into evidence testimony
from the FBI agent who had supervised the FBI's test firing that the agent
had visually inspected the firing mechanism of the A-R immediately before
the test and that the firing mechanism was "not dirty." How would this
additional fact change the arguments you made in response to Subpart
questions (A) and (B) and your answer to Subpart question(C), above?
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