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particular CHT fleet contract. If the TC dealer designated by TC
to bid on a particular fleet contract gets the contract, the TC
dealer follows the procedure outlined in the paragraph
immediately above in buying the CHT from TC and supplying those
CHT to the buyer under the fleet contract.

To help TC dealers to get CHT fleet sales contracts, TC has
always given discounts or reductions off the usual TC wholegale
list price for N-CHT to each dealer it has designated to prepare
and make a bid for a particular CHT fleet sales contract. This
discount allows the designated dealer to lower its per truck CHT
price significantly below the price the dealer charges on N-CHT
sales preparing a bid for a fleet contract.

Disfavored Dealer ("DD") was a TC truck dealer and, as such,
was designated from time to time by TC to prepare a bid for a
particular CHT fleet contract. DD states that TC gave it
very small discounts off the usual TC wholesale price for N-CHT
to help DD prepare bids on fleet contracts when compared with the
much larger discounts that TC gave to other TC dealers that TC
designated to prepare fleet contract bids. This alleged TC
practice resulted in DD having less of a margin or "cushion"”
between the wholesale price it would pay TC and the fleet sales
bid price it would submit to a particular fleet sales buyer.

In no instance was DD competing against a TC dealer who was
favored with a lower TC discounted wholesale price in bidding for
a fleet contract. This was because TC, as stated above, always
designated a single gpecific TC dealer to bid on a particular
fleet sales contract. However, DD was in sharp competition with
at least three other TC dealers ("favored dealers") in making
sales of N-CHT and other, smaller, models of trucks manufactured
by TC.

The favored dealers ("FD") are located in the same
territorial market as DD, and all of the FD have been able to
obtain many more CHT fleet. contracts than has DD. DD believes
that this situation has proved ruinous for his business, which is
now in bankruptcy, while all three of the FD are prospering.
Among truck dealers, it is common knowledge that CHT fleet
contract sales are the single most important source of profits
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for any TC dealer. Nationwide, TC sells over 80% of all heavy
trucks (N-CHT and CHT) sold at wholesale, and DD believes that
figure is also applicable in the territory in which he operates.

TC has made no agreements with any truck manufacturing
competitor that in any way affects the size of the discounts on
TC N-CHT wholesale prices that TC has or will offer to any TC
dealer that TC designates to bid on a CHT fleet contract. It is
also the case that TC has made no agreements with any TC dealer
that in any way affects the size of the discounts on TC N-CHT
wholesale prices that TC has or will offer to any other TC dealer
that TC designates to bid on a CHT fleet contract.

Evaluate the prospects for DD in bringing a private treble
damage action under §4 of the Clayton Act against TC. Discuss
each reasonably plausible cause of action DD could allege, and in
connection with each such cause of action, anticipate the points
of law or fact that TC will use in defending against the cause of
action, the response(s) that DD could make to each such defense
point and your considered evaluation of how the US Supreme Court
would rule on each of the defense points.
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